
No. 21255 ,

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

I^tJis M. Murray, Cynthia Ann Wenty and

Cecklia Marie Wenty, Minors, by Clifford H.

Wenty, Their Guardian Ad litem.

Appellants,

vs.

The United States of America, a Sovereign Body,

Appellee.

APPELLEE'S BRIEF.

FILED

Rutan & Tucker,

401 West Eighth Street,

Santa Ana, Calif. 92702,

Manuel L. Real,

United States Attorney,

Frederick M. Brozio, PEB l6 1957
Assistant U.S. Attorney,

Chief, Civil Section, ^^ g ^^^^^ ^^^^^^
William B. Spivak, Jr.,

Assistant U.S. Attorney,

600 Federal Building,

Los Angeles, Calif. 90012,

Attorneys for Appellee, The

United States of America.

Parker & Son, Inc, Law Printers, Los Angeles. Phone MA. 6-917L





I

TOPICAL INDEX

Page

Jurisdictional Statement 1

Statement of the Case 2

Arg^mient 2



TABLE OF AUTHORITIES CITED

Cases Page

Cole V. Rush, 45 Cal. 2d 345, 289 P. 2d 450 .A, 5, 6

Dwan V. Dickson, 216 Cal. App. 2d 260, 30 Cal.

Rptr. 690 4, 6

Fleckner v. Dionne, 94 Cal. App. 2d 246, 210 P. 2d

530 5, 6

Hitson V. Dwyer, 61 Cal. App. 2d 803, 143 P. 2d

952 6, 7

Hopper V. United States, 244 Fed. Supp. 314

2, 3, 4, 7, 8

Thomas v. Bruza, 151 Cal. App. 2d 150, 311 P.

2d 128 5, 6

Statutes

Business and Professions Code, Sec. 25602 6

United States Code, Title 28, Sec. 1291 1

United States Code, Title 28, Sec. 1346 1

United States Code, Title 28, Sec. 1346(b) 2

United States Code, Title 28, Sec. 1402 1

United States Code, Title 28, Sees. 2671-2680 1

Textbooks

30 American Jurisprudence, Sec. 607. p. 573 4

75 American Law Reports 2d, p. 834 7



No. 21255

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Louis M. Murray, Cynthia Ann Wenty and

Cecixia Marie Wentv, Minors, by Clifford H.

Wenty, Their Guardian Ad litem.

Appellants,

vs.

The United States of America, a Sovereign Body,

Appellee.

APPELLEE'S BRIEF.

Jurisdictional Statement.

Appellants appeal from an order entered on May 27,

1966, by the Honorable Charles H. Carr. Judge of the

United States District Court, Southern District of

California, granting defendant's motion to dismiss with-

out leave to plaintiffs to amend their complaint and

dismissing their action with prejudice. [Clk. Tr. pp.

24-25.]

Plaintiffs had brought an action for wrongful death

against the United States of America under authority

of 28 U.S.C. §§ 1346. 1402. and 2671 through 2680.

fClk. Tr. p. 2.] Plaintiffs filed this appeal under 2S

LT.S.C. § 1291 and the court's jurisdiction rests upon

this section.
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Statement of the Case.

Appellants (
plaintiffs below) have brought an ac-

tion for the wrongful death of the wife of one of the

plaintiffs and the mother of minors, on behalf of whom

the action was brought by their guardian ad litem.

The complaint is set out in its entirety in the Clerk's

Transcript at pages 4 to 6. It is properly summarized

in appellants' statement of the case set out in appel-

lants" opening brief at page 2.

Appellee filed a motion to dismiss and on May 27,

1966, an order was entered by the District Court grant-

ing the motion to dismiss without leave to plaintiffs to

amend their complaint and dismissing the plaintiffs'

action with prejudice on the ground that plaintiffs' com-

plaint failed to state a claim upon which relief could be

granted in favor of plaintiffs. fCIk. Tr. pp. 24-25.]

Appellants appeal from this order.

Argument.

The District Court properly dismissed appellants'

complaint on the ground that it failed to state a claim

against the defendant. United States of America.

Under the provisions of 28 U.S.C. § 1346(b), the

Federal Court should apply the law of the place where

the act or omission occurred. In this case, since the act

or omission occurred in the State of California, the Dis-

trict Court properly applied the law of the State of

California.

Appellants, in their opening brief, cite the ca.se of

Hopper V. United States, 244 Fed. Supp. 314. 318

(D. Colo. 1965) for the proposition that the Federal

District Courts may anticipate that a state will abandon



a doctrine that is outniodcd or discredited. The api)el-

lants do not quote from the Hopper case; in fact, the

above statement is not the holding of the court for the

proposition on whifli this case actually stands.

The court actually said that, in a case of first im-

pression, the Federal District Courts should anticipate

what the Supreme Court of the state would do in such

a case. In the Hopper case, the Federal District Court

was faced with the question of whether or not there

could be recovery by a bystander-witness to an accident,

where the bystander-witness suffered mental sufferinpf

l)ecau.se of the effects of beinp: such a witness. There

was no "impact" as far as the bystander-witness was

concerned.

The Federal District Court was to apply Colorado

law , but the Colorado Supreme Court had never decided

the question of whether there could be recovery by a

bystander where there was no impact to the bystander.

The court said, at page 318:

"Like the impact rule it will be a matter of case

to ca.se attrition until its erosion is complete. In

the meantime it would be indeed presumptuous for

this court to make an Erie prediction that the Su-

preme Court of Colorado will repudiate the limita-

tion in one fell swoop. Although the specific ques-

tion has not been before the Colorado Court, the

available evidence does not show that it has any

aversion to the limitation in question. In the light

of the numerous American cases which hold non-

liability in circumstances like the present, it can-

not be predicted that the Supreme Court of Colo-

rado would be likely to adopt a rule contrar}' to the

formidable array of cases holding nonliabilitv."



Since there were no Colorado cases, the court applied

the majority view.

Unlike the Hopper case, there are numerous cases in

California holding that there is no liability where the

alleged act or omission is the sale of alcoholic bever-

ages. The California law is clear that one who sells

alcoholic beverages to an intoxicated person or, for that

matter, even to a minor, is not liable for damages caused

by any acts of the intoxicated person. In Cole v. Rush,

45 Cal. 2d 345, 289 P. 2d 450 (1955), the Supreme

Court of CaHfornia stated the law of California, at

page 349

:

".
. . [I]t is the general rule of law that it is

the consumption of the intoxicating liquor which

is the proximate cause of any subsequent injury

by reason of such intoxication rather than the sale

of intoxicating liquor.

The principle is epitomized in the truism that

there may be sales without intoxication, but no in-

toxication without drinking."

The Supreme Court said, quoting from 30 American

Jurisprudence 573, Section 607

:

" 'The common law gives no remedy for injury

or death following the mere sale of liquor to the

ordinary man, either on the theory that it is a di-

rect wrong or on the ground that it is negligence,

which imposes a liability on the seller for damages

resulting from the intoxication' ".

In the case of Dwan "'. Dickson, 216 Cal. App. 2d

260, 30 Cal. Rptr. 690 (1963). the court considered

the question of liabilitj' arising from the sale of al-

coholic beverages to a person known to be intoxicated
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,111(1 tlic siihsc(|iu'nt injuries and deaths resultinpf from

111 automobile accident in which cmc of the automobiles

was driven by the intoxicated person. The court said,

at page 264

:

"These authorities set forth the rule that the

mere furnishinj^^ of alcoholic beverages, even to a

person who is known to be intoxicated and is fur-

ther known to be the driver in a motor vehicle,

gives rise to no tort liability imder California law."

The .Supreme Court of California denied the plain-

tiff's petition for hearing in this matter, thereby ap-

proving the decision of the District Court of Appeal.

Likewise, in the case of Flcckncr z>. Dionne, 94 Cal.

App. 2d 246, 210 P. 2d 530 ( 1949). the court affirmed

the sustaining of a demurrer without leave to amend

where the third count of the complaint alleged

"that the fictitious defendants [the operators of a

tavern] knew that he was a minor, and sold the in-

toxicating liquors to him while he was already

under the scz'crc influence of intoxicating liquors."

(Emphasis added.)

The suit arose out of a subsequent automobile accident.

(94 Cal. App. 2d at 247.)

In the case of Thomas v. Bruza, 151 Cal. App. 2d

150, 311 P. 2d 128 (1957), the court held that the

mere sale of alcoholic beverages to one who became

intoxicated did not state a cause of action, even though

it was alleged that the saloon operator knew that the

customer became quarrelsome and pugnacious when

drunk.

Appellants, at page 5 of their opening brief, attempt

to distinguish the Cole case, supra, on the basis that



i

the Cole case speaks of fumisMng liqu<M- to an ordinar}'

persoD and that the deceased sailor in the case at bar

was not an CH-dinary person because of is prexnous in-

toxicatiarL \Miile appellee submits that the court's de-

dskm did not hinge oti the word "ordinary," the cases

of DwoM v. Dickson, supra, and TJwmas v. Bruza,

supra, ctuuwt he distinguislied on this basis. As pointed

oat, supra, in the case of Fleckner v. Dionne, a de-

murrer was sustained even thoug-h it was alleged that

the sale of intoxicating Hquors took place "while he was

already tiaader the severe influence of intoxicating liq-

uors."

Appellants, at page 7 of their opening brief, admit

that California has no ciatI damage or dramshop act.

ApfseDants then point out that the legislature enacted

Business and Professions Code Section 25602. This

section provides

:

"'Exery person who sells, furnishes, gives, or

causes to be sold, furnished, or given away, any

alcoholic beverages to an}' habitual or common

drunkard, or to ny ob-\-iously intoxicated person is

guilt}' of a misdemeanor."

This statute does not establish any d^il liabilitj-. Al-

though this statute was enacted in its current form in

1953, it was enacted in substantially its current form

in 1935. Thus, this statute was in effect when all of

the cases, pre\nously cited by appellee for the proposi-

tion that there is no liabilit\\ were decided b}- the courts.

Appellants argue that, because this code section was not

dted by the court in Cole v. Rush, supra, the court was

not aware of its existence. This is an obviously un-

fair analysis because, in the Cole case. 45 Cal. 2d at

351. the case of Hitson v. Dtvyer. 61 C^l. .\pp. 2d
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803, 143 P. 2d 952 (1943), is discussed and, in this

discussion, it is pointed out that it was allepcd that the

conduct in that case was in violation of the AIcohoHc

Bcvcrap^e Control Act, which is the same Business and

Professions Code section cited by appellants.

The California cases arc clear that appellee The

United States of America has no liability based upon

the facts alleged in plaintiffs' complaint.

Appellants, at page 4 of their opening brief, admit

that, because there were no Colorado cases applicable to

the Hopf^cr case, 244 Fed. Supp. 314 (D. Colo. 1965),

the court applied the majority view. Appellants then

argue that the California cases stating that there is no

liability merely from the sale of intoxicating beverages

are distinguishable from the case at bar.

Appellee submits that the cases are not distinguish-

able.

The majority rule in the United States, as in Cali-

fornia, is that, absent a statute establishing civil H-

ability for the sale of intoxicating beverages, there is

no civil liability. 75 A.L.R. 2d 834 states:

"Summarizing the decisions, without at this

point going into detail, it may be said that generally

there is no right of action at common law for dam-

ages sustained by the plaintiff in consequence of

the sale or gift of intoxicating liquor to another."

There are only three jurisdictions which, in the ab-

sence of such a statute, allow recovery. These are the

states of New Jersey, Pennsylvania, and New Hamp-
shire, and the applicable cases are cited at page 10 of

appellant's opening brief. The important thing to note

is not the cases cited, but. rather, the fact that the cases



are from only three jurisdictions. Thus, appellants are

arguing that the Federal District Court erred when it

did not overturn existing California cases which hold

no liability and adopt a rule enacted in only a small

minority of states. This is contrary to what the Court

of Appeals in the Hopper case, supra, states that the

Federal Courts should do.

Thus, appellants would have this Court reverse the

Federal District Court, overrule the California cases di-

rectly on point, and establish a minority rule for the

state of California.

Appellee respectfully requests that the decision of the

District Court of Appeal be affirmed.

Respectfully submitted,

RuTAN & Tucker,

Robert C. Todd,

Richard A. Curnutt,
Manuel L. Real,

United States Attorney,

Frederick M. Brozio.

Assistant U.S. Attorney,

Chief, Civil Division,

William B. Spivak, Jr.,

Assistant U.S. Attorney,

Attorneys for Appellee, The United

States of America.
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